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EB Docket No. 11-71.  
In the Matter of Maritime Communications/ Land Mobile LLC: Auction 61 and Assignment Applications.

To:     Marlene H. Dortch, Secretary
Attn:   Chief Administrative Law Judge Richard L. Sippel

1.  Regarding the motion to withdraw filed by the Drinker Biddle law firm ("DB") and its supplement (the "Motion"):

DB is aware of the SkyTel position and requests in relation to the Motion.

SkyTel is in the process of obtaining procedural and substantive advice regarding the Motion and diligently seeking
replacement counsel for good cause. 

Until then, I do not believe I should substantively address this matter: I am not a lawyer, this is a formal hearing, and
for other reasons.  In addition, SkyTel's other legal counsel do not practice in FCC law matters.

I am of course willing to provide any information that you may require regarding Motion or other matters in this
hearing.

As for the Maritime characterization of the Motion supplement, I believe it is diversionary. What is "grave" are the
matters described in the HDO OSC, FCC 11-64 (the "HDO"), and Maritime evasion disclosing the required
information. It has been close to 7 years for most of that, and longer for some (in the Mobex period).  That is the
cause of this hearing, and its current status.  SkyTel was the entity that pursued the relevant facts, law and public
interest since before auction 61 up to the release of the HDO: that is the basis of the HDO.  In releasing the HDO,
the Commission validated that pursuit (compare the HDO with SkyTel pleadings before the WTB including its still-
pending Application for Review, which is not part of this hearing). The other parties have not contributed to the
needed disclosures, but obviously engaged in due diligence leading to the HDO listed Applications. Also, see below.

2.  Regarding Skybridge et al. vs MCLM et al, in US District Court, New Jersey:

The DB firm has not represented SkyTel in this case.  
I take this opportunity to address the following as it is relevant to this FCC hearing.

See attached, in Havens et. al. v. Mobex et. al. (also styled as noted above), Civ. Action No. 11-993 in the US
District Court, District of New Jersey.  The court decided that SkyTel entities may proceed with their Sherman Act 1
case against Maritime and related entities, in denying Defendants' omnibus motion to dismiss that claim.  (SkyTel is
pursing that claim in both that court and in the bankruptcy court handling the Maritime bankruptcy. This may be
consolidated. The claim is against MCLM and the other Defendants acting in concert for over a decade.)  
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The relation to this FCC hearing includes that if SkyTel entities prevail in that case, then the court may revoke the
Maritime licenses.  47 USC §313.  See  US v RCA, 358 U.S.,  McKeon v McClatchy, 1969 U.S. Dist. LEXIS 10593.

Any such revocation is based on court jurisdiction apart from FCC authority and actions (US v RCA), including in this
hearing and in any "Second Thursday" proceeding.

In addition, some parties in this FCC hearing may be involved in that court case, initially in the discovery phase for
reasons apparent in the nature of the Sherman Act 1 claim as stated in the operative Second Amended Complaint.
Copy at:
http://www.scribd.com/doc/49192121/Skybridge-v-MCLM-PSI-USDC-NJ-2011-Amended-Complaint-Sc

If discovery in this court case as to any entities results in information that is also relevant to this FCC hearing, then
SkyTel will make it available.

- - - - -
Filing and service:

I believe I am copying here all the Parties.  If I find otherwise, I will correct that.

A copy of this will be timely filed in EB 11-71.  

The SkyTel office will timely mail a hard copy of this email to your Honor's office, the Secretary, and the Parties at
the addresses of record.
- - - - -

Sincerely,

/s/
Warren Havens
President

"SkyTel" Entities

Skybridge Spectrum Foundation

V2G LLC

Environmentel LLC

Verde Systems LLC

Telesaurus Holdings GB LLC

Intelligent Transportation & Monitoring Wireless LLC

Berkeley California

www.scribd.com/warren_havens/shelf 

510 841 2220 x 30

510 848 7797 -direct
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N O T F O R PUB L I C A T I O N 
 

UNI T E D ST A T ES DIST RI C T C O UR T 
DIST RI C T O F N E W JE RSE Y 

 

 

WARREN HAVENS, et al. 
 

  

Plaintiffs,  

          v. Civ. Action No. 11-993 (KSH) 

 

MOBEX NETWORK SERVICES, LLC, et al., 
 

  
                                          Defendants. OPINI O N 

  

 

K atharine S. Hayden, U .S.D .J. 

I . Introduction 

 !"#$%&'(()*%'*#$)$%+*,&%'%-#$./()%,0)*%1)-)*'2%3,&&/4#5'(#,4%3,&&#$$#,4%6713389%

licenses that permit the operation of Automated Maritime Telecommunications System 

67:;!<89%*'-#,%+*)=/)45#)$>%%?2'#ntiffs Warren Havens, Skybridge Spectrum Foundation, 

Telesaurus, VPC, LLC, AMTS Consortium, LLC, Intelligent Transportation & Monitoring, 

@@3A%'4-%!)2)$'/*/$%BCA%@@3%65,22)5(#0)2D%7.2'#4(#++$89%'$$)*(%("'(%-)+)4-'4($%;,E)F%G)(H,*I%

Services, LLC, Mobex Communications, Inc., Maritime Communications/Land Mobile LLC, 

Paging Systems, Inc., and Touch Tel Corporation, are engaged in a scheme to hoard certain types 

,+%:;!<%2#5)4$)$A%#4%0#,2'(#,4%,+%133%*)J/2'(#,4$A%H#("%(")%J,'2%,+%"'*&#4J%.2'#4(#++K$%E/$#4)$$>%%

To that end, plaintiffs assert claims under the Federal Communications Act of 1934 and the 

<")*&'4%:4(#(*/$(%:5(>%%L4%("#$%&,(#,4%(,%-#$&#$$A%-)+)4-'4($%'22)J)%("'(%.2'#4(#++$K%52'#&$%'*)%
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Text Box
 ATTACHMENT.  SKYTEL 1.22.2012 filing in EB docket 11-71.

warrenhavens
Text Box
  Skytel comments:
  Plaintiff's Sherman Act 1 claim not dismissed.
  Dismissed 47 USC 206-07 and 401(b) claims are currently subject to motion for reconsideration.
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barred under res judicata and collateral estoppel, and that plaintiffs!"#$%&'()*+",()'s to put forth 

an adequate claim on each of its three counts. 

I I . Factual Background and Procedural H istory 

A . The Facts as Pleaded 

 -./",$''$0)*1",(#+2"(3/"4/3)5/4",3$%"&'()*+),,!2"2/#$*4"(%/*4/4"#$%&'()*+6 

 Plaintiff Warren Havens is in the business of obtaining FCC Geographic licenses in the 

AMTS radio service.  (Second Am. Compl. ¶ 2.)  He is 7the founder, majority owner, manager, 

(*4"&3/2)4/*+"$,"+./"$+./3"8'()*+),,269"":Id.)  Those plaintiffs are each either limited liability 

companies or nonprofit corporations in the business of obtaining FCC licenses for AMTS radio 

2/35)#/"7+$"&3$5)4/"2&/#+3;%"(*4"0)3/'/22"+/'/#$%%;*)#(+)$*2"2/35)#/2"+$"1$5/3*%/*+('"(*4"

non-1$5/3*%/*+('"/*+)+)/2"0)+.)*"+./"<+(+/"$,"=/0">/32/?"(*4"$+./3"2+(+/269"":Id. ¶¶ 3@7.)   

 The case involves three 4/,/*4(*+26""-./",)32+A"8(1)*1"<?2+/%2A"B*#6":78<B9CA")2"+./".$'4/3"

$,"7<)+/-D(2/49"EF-<"')#/*2/2A")*#';4)*1"2$%/"0)+."2+(+)$*2"4/2)1*(+/4",$3"'$#(+)$*")*"=/0"

Jersey.  (Id. ¶ GH6C""-./"2/#$*4A"-$;#."-/'"I$3&6":7-$;#."-/'9CA #$*2+3;#+2"(*4"$&/3(+/2"8<B!2"

AMTS stations across the country.  (Id.)  Although the complaint equivocates as to precisely 

who owns each company, that issue is not relevant for purposes of this motion, and it suffices to 

say that Robert and Susan Cooper, husband and wife, together own and operate the companies in 

their joint operations.  (Id.)  The third and fourth defendants are Maritime Communications/Land 

F$J)'/A"KKI":7FIKF9C
1
 (*4"F$J/L"=/+0$3M"</35)#/2"KKI":7F$J/L9C6""FIKF is the holder 

of site-based licenses in New Jersey, which it obtained upon its purchase of Mobex.  (Id. ¶ 8@9.)  

                                                 
1
 Because of ongoing bankruptcy proceedings in the Northern District of Mississippi, the 

litigation )2"&3/2/*+'?"2+(?/4"(2"+$"FIKF6""FIKF",)1;3/4")*"+./"&(3+)/2!"2;bmissions on the 

motion to dismiss because those submissions were filed prior to the entry of the stay order.  The 

stay precludes anything in this opinion from affecting MCLM at this time. 

Case 2:11-cv-00993-KSH -PS   Document 30    Filed 12/22/11   Page 2 of 22 PageID: 1294



3 

 

The sole owner of MCLM is Rev. Sandra Depriest, though plaintiffs allege that her husband, 

!"#$%&'!()*+(,-.'$/-0$%%1'/"#-*"%,'23425,'")(*$-+"#,6''7Id. ¶ 8.)   

 This case revolves around FCC-+,,0(&'892:'%+/(#,(,6'';829:'+,'$'/"<<"#-carrier 

Commercial Mobile Radio Service . . . licensed throughout the United States, which provides 

=>(#'+#'")(*$-+"#'?"+/('$#&'/"<<0#+/$-+"#,'-"'/0,-"<(*,6@''7Id. ¶ 16.)  Originally created for 

the benefit of maritime customers along costal and navigable water routes, it has expanded to 

include land service along the Northeast Corridor.  (Id.)  AMTS licenses fall into two categories: 

Site-Based and Geographic.  A Site-A$,(&'%+/(#,('+,'$';%+/(#,('+,sued by the FCC on a first-

come, first-,(*?(&'B$,+,.'$-'#"'/",-'7(C/()-'D"*'#"<+#$%'$))%+/$-+"#')*"/(,,+#E'D((,F6@''7Id. ¶ 17.)  

These licenses provide for operation only at a specific station whose location is provided in the 

license.  (Id.)  Until 2004, all AMTS licenses were Site-Based.  (Id. ¶ 18.)   

9>(',(/"#&'-1)('"D'%+/(#,('+,'$'G("E*$)>+/'%+/(#,(.'=>+/>'+,';+,,0(&'B1'->('H33'-"'$'>+E>'

bidder in a public auction, which authorizes to the licensee exclusive use of specified radio 

frequencies to construct and operate wireless telecommunications stations within a defined wide 

E("E*$)>+/'$*($6@''7Id. ¶ 17.)  The FCC began auctioning AMTS Geographic licenses in 2004.  

(Id. ¶ 18.)   

To protect Site-Based license holders whose licenses incorporate areas located within the 

same area granted in a Geographic license, FCC regulations provide that Site-based stations are 

entitled to ;/"#-+#0('->(+*',-$-+"#'")(*$-+"#,'=+->"0-'(C/(,,+?(%1'/%",(-spaced co-channel 

Geographic-Licensed Stations that may cause radio interD(*(#/(6@''7Id.)  9"'->$-'(#&.';->('

Geographic Licensee [may] build and operate stations no closer than a certain range of lawful 

stations operated under a valid co-channel (same frequencies) Site-based AMTS license.@  (Id.  

¶ 21.)  That distance is the shorter of 120 kilometers and the actual transmitting distance of the 

Case 2:11-cv-00993-KSH -PS   Document 30    Filed 12/22/11   Page 3 of 22 PageID: 1295
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Site-Based station as determined through a specific, technical formula.  (Id. (citing 47 C.F.R. 

§ 80.385).)  If a Site-Based license is terminated, revoked, or found invalid, its covered radio 

frequencies will revert to the overlapping Geographic license for that area.  (Id. ¶ 18.)   

 The plaintiffs in this case collectively hold AMTS Geographic Licenses covering a 

majority of the United States, including New Jersey.  (Id. ¶ 19.)  Defendants hold the AMTS 

Site-Based licenses in various places across the country including New Jersey.  (Id. ¶ 20.)  

Plaintiffs assert that Site-Based licensees are expected to provide information to the overlapping 

Geographic licensees so that the Geographic licensees may calculate the Site-!"#$%&#'"'()*+#&

transmitting distance.  (Id. ¶ 22.) 

 Plaintiffs and defendants are competitors, and plaintiffs complain that defendants have 

failed to provide them with the necessary information to allow them to know the protected 

,)*')-.&)/&'0$&%$/$*%"*'#+&#'"'()*#1&&2Id. ¶ 23.)  Defendants have refused to provide this 

(*/).3"'()*&*)'4('0#'"*%(*5&'0.$$&677&87))9$."'()*&:.%$.#;&"*%&'0$&677+#&.$5-<"').=&

disclosure requirements.  (Id.) 

 ><"(*'(//#&"##$.'&'0"'&%$/$*%"*'#&".$&83)'(?ated by an anticompetitive purpose and intend 

')&@<),A&"*%&.$#'."(*&><"(*'(//#&"#&,)39$'(').#1;&&2Id. ¶ 27.)  Specifically, plaintiffs allege that 

even though FCC regulations require Site-Based AMTS licensees to construct stations within 

two years of obtaining a license, defendants have not actually constructed those stations and are 

'0$.$/).$&.$/-#(*5&')&%(#,<)#$&'0$(.&#'"'()*#+&)9$."'(*5&,)*')-.#&@$,"-#$&#-,0&%(#,<)#-.$&4)-<%&

reveal that the stations do not exist, thereby resulting in the Site-Based license rights reverting to 

plaintiffs as the Geographic licensees for the relevant region.  (Id. ¶¶ 27B30.)  This practice is 

A*)4*&"#&84".$0)-#(*5,;&"*%&it 8),,-.#&40$*&"&9".'=&",C-(.$%&#9$,'.-3&<(,$*#$#&4('0)-'&'0$&
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!"#$"#%#&%'#!(!)$%#*$+%(,-.'((/0%,"1%!"2#$,1%324',#5s67%&"%#*$%28$9#:'+%'"#!(%,%;'/$:%!2%.&'"1<0%%

(Id. ¶ 31.) 

 In the course of discussions with defendants, Havens learned that PSI and the company 

now known as Mobex were cooperating on management of their licenses, such as that they 

would locate their stations at the same sites to reduce costs, and that Mobex held an option on 

=>?72%(!9$"2$2<%%@Id. ¶¶ 36A39.) 

 =(,!"#!..27%.!:2#%9&'"#%1$+,"12%,"%!"B'"9#!&"%'"1$:%CD%E<><F<%G 401(b) to require 

defendants to disclose the information necessary to calculate the contours of their Site-Based 

stations.  (Id. ¶¶ 46AHC<I%%=(,!"#!..27%2$9&"1%9&'"#%2$$J2%1,+,K$2%.&:%L!&(,#!&"2%&.%#*$%M$1$:,(%

Communications Act, as permitted under 47 U.S.C §§ 206A07.  (Id. ¶¶ 55ANO<I%%=(,!"#!..27%#*!:1%

count seeks damages for violations of the Sherman Act, 15 U.S.C. § 1A2.  (Id. ¶¶ 64A73.) 

B . The California L itigation 

In 2005, plaintiffs (except for Skybridge Spectrum Foundation) filed a complaint in 

California Superior Court against Mobex and MCLM, claiming interference with prospective 

economic advantage, fraud, negligent misrepresentation, unfair competition, and breach of 

contract.  (Friedman Cert., Ex. A.)  Defendants removed the case to the Northern District of 

California, and the plaintiffs filed an amended complaint and later voluntarily dismissed the 

action.  (Friedman Cert., Exs. A & B.) 

In 2007, plaintiffs (except for Skybridge Spectrum Foundation) filed another complaint in 

California Superior Court against Mobex, MCLM, and PSI, this time alleging a violation of the 

Cartwright Act (a California state antitrust law), two counts of interference with prospective 

economic advantage, two counts of fraud, negligent misrepresentation, two counts of unfair 

competition, intentional interference with contracts, and two counts of conversion.  (Mauriello 

Case 2:11-cv-00993-KSH -PS   Document 30    Filed 12/22/11   Page 5 of 22 PageID: 1297
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Cert., Ex. I.)  On June 2, 2008, the California state court dismissed the action, holding that the 

!"#$%&'()*)'+*))%+,)-'./-)*',0)'1)-)*#"'23%%./$!#,$3/&'4!,'56124789'see 47 U.S.C. 

§ 332(c)(3)(A), because determination of the matter would require the court to assess whether 

defendants violated the FCA.  (Mauriello Cert., Ex. J.) 

C . Procedural H istory 

On June 20, 2008, plaintiffs filed a complaint in the District of New Jersey, originally 

under civil docket number 08-3094.  On October 14, 2008, plaintiffs filed a first amended 

complaint.  After the California matter concluded and defendants filed a motion to dismiss on 

February 7, 2011, plaintiffs submitted a second amended complaint under docket number 11-

993.  Defendants filed a motion to dismiss. 

On August 4, 2011, defendants MCLM and Mobex Network Services, LLC submitted to 

the Court a Notice of Bankruptcy Case Filing.  On August 10, 2011, the Court entered an order 

staying this matter as to those defendants pending the disposition of the bankruptcy matter.  On 

November 7, 2011, the Court lifted the order as to Mobex because only MCLM actually filed for 

bankruptcy. 

I I I . Standard of Review 

 F ederal Rule of Civil Procedure :5#85;8'+*3<$-)&',0#,'#'!"#$%'=3*'*)"$)='%.&,'$/!".-)'6#'

short and plain &,#,)%)/,'3=',0)'!"#$%'&03($/>',0#,',0)'+")#-)*'$&')/,$,")-',3'*)"$)=?7''4",03.>0'#'

+"#$/,$=='/))-'/3,'&.@%$,'6-),#$")-'=#!,.#"'#"")>#,$3/&7',3'+")#-'#'!#&)9',0)'Rule requires that the 

!3%+"#$/,'$/!".-)'6%3*)',0#/'#/'./#-3*/)-9',0)-defendant-unlawfully-harmed-%)'#!!.&#,$3/?7''

Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 

ABB9'AAA'5;CCD88?''E)*)'6F"#@)"&'#/-'!3/!".&$3/&G'3*'F#'=3*%."#$!'*)!$,#,$3/'3=',0)')")%)/,&'3='#'

!#.&)'3='#!,$3/'($""'/3,'-39G7'./")&&',0)'!3%+"#$/,'!3/,#$/&'6&.==$!$)/,'=#!,.#"'%#,,)*9'#!!)+,)-'#&'

Case 2:11-cv-00993-KSH -PS   Document 30    Filed 12/22/11   Page 6 of 22 PageID: 1298
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!"#$%&!'&()!*!$&*&+,*-.&!'&"$,-$/&!0*!&-)&1,*#)-2,$&'3&-!)&/*+$456&&Id. (quoting Twombly, 550 U.S. at 

556789%&89:;4&&<,!-.*!$,=%&!0$&+'.1,*-3!&.#)!&+'3!*-3&)#//-+-$3!&/*+!)&!'&*,,'>&?!0$&+'#"!&!'&@raw 

!0$&"$*)'3*2,$&-3/$"$3+$&!0*!&!0$&@$/$3@*3!&-)&,-*2,$&/'"&!0$&.-)+'3@#+!&*,,$A$@46&&Id.; see also 

Phillips v. Cnty. of Allegheny, 515 F.3d 224, 231 (3d Cir. 2008). 

 When a court decides a motion under Rule BCD2;DE;%&-!&?.#)!&*++$1!&*)&!"#$&*,,&'/&!0$&

a,,$A*!-'3)&+'3!*-3$@&-3&*&+'.1,*-3!%6&1"'F-@$@&!0*!&!0$=&*"$&/*+!#*,&*,,$A*!-'3)&*3@&3'!&.*)G$@&

legal conclusions.  Iqbal, 129 S. Ct. at 1949750. 

I V . Discussion 

 Defendants argue first that the Court is barred from deciding this case under principles of 

res judicata and collateral estoppel.  They then argue that plaintiffs have failed to state a claim on 

each of the three counts in the complaint. 

A . The California L itigation 

1. Res Judicata 

Defendants argue that res judicata applies because the facts underlying this case are the 

same as the facts upon which the now-dismissed California state litigation was based. 

H0$&1#"1')$&'/&"$)&I#@-+*!*&-)&!'&?1"'.'!$JK&I#@-+-*,&$+'3'.=&*3@&1"'!$+!JK&@$/$3@*3!)&

/"'.&0*F-3A&!'&@$/$3@&.#,!-1,$&'"&3$*",=&-@$3!-+*,&,*>)#-!)&2=&(2*r[ing] not only claims that were 

2"'#A0!&-3&*&1"$F-'#)&*+!-'3%&2#!&*,)'&+,*-.)&!0*!&+'#,@&0*F$&2$$3&2"'#A0!456&&Morgan v. 

Covington Twp., 648 F.3d 172, 177 (3d Cir. 2011) (quoting In re Mullarkey, 536 F.3d 215, 225 

(3d Cir. 2008)) (third alteration in orig-3*,;4&&H'&!0*!&$3@%&*&)$+'3@&)#-!&-)&2*""$@&?>0$3&!0$"$&

$L-)!)&(DB;&*&/-3*,&I#@A.$3!&'3&!0$&.$"-!)&-3&*&1"-'"&)#-!&-3F',F-3A&DC; the same parties or their 

privies and (3) *&)#2)$M#$3!&)#-!&2*)$@&'3&!0$&)*.$&+*#)$&'/&*+!-'3456&&Id. (quoting Mullarkey, 

536 F.3d at 225).  Res judicata *11,-$)&>0$3$F$"&?!0$"$&-)&*3&($))$3!-*,&)-.-,*"-!=&'/&!0$&

Case 2:11-cv-00993-KSH -PS   Document 30    Filed 12/22/11   Page 7 of 22 PageID: 1299



8 

 

!"#$%&'(")*$+$",-*)(+(")*%(-$*,.*,/$*+0%(.!-*&$)0&*1&0(2-345**CoreStates Bank, N.A. v. Huls Am., 

Inc., 176 F.3d 187, 194 (3d Cir 1999) (quoting United States v. Anthlone Indus., 746 F.2d 977, 

984 (3d Cir. 1984)).  In other words, res judicata will prevent a party from re-litigating not only 

the precise theory of recovery, but also any other theory invoking the same underlying facts. 

The doctrine, however, is not without i,-*&(2(,0,(."-3**67%#("0%(&'8*0*90%,'*:(&&*".,*;$*

precluded from raising a claim by a prior adjudication if the party did not have the opportunity to 

<!&&'*0"#*<0(%&'*&(,()0,$*,/$*1&0(235**Id. at 197 (citing Restatement (Second) of Judgments 

§ 26(1)(c)).  =*1&0(2*:(&&*".,*;$*$>,(")!(-/$#*(<*6?,@/$*9&0(",(<<*:0-*!"0;&$*,.*%$&'*."*0*1$%,0("*

theory of the case or to seek a certain remedy or form of relief in the first action because of the 

&(2(,0,(."-*."*-!;A$1,*20,,$%*A!%(-#(1,(."*.<*,/$*1.!%,-35**Restatement (Second) of Judgments 

§ 26(1)(c). 

B$%$8*,/$*1.29&0(",*0&&$)$-*1&0(2-*!"#$%*,/$*C$#$%0&*D.22!"(10,(."-*=1,*E6CD=5F*0"#*

,/$*G/$%20"*=1,3**H.,/*.<*,/$-$*-,0,!,$-*$>9&(1(,&'*&(2(,*0*9&0(",(<<4-*%$1.!%-$*("*1.!%,*,.*<$#$%0&*

district courts.  See 15 U.S.C. § 15(a); 47 U.S.C. § 207.   These claims could not have been 

brought to the California state court in the previous action.  Defendants acknowledge as much, 

0%)!(")*,/0,*6I&0(",(<<-*1."+$"($",&'*()".%$*,/0,*,/$'*1.!&#*/0+$*<(&$#*E;!,*#(#*".,F*,/$*D0&(<.%"(0*

Act(."*("*<$#$%0&*#(-,%(1,*1.!%,*%0,/$%*,/0"*-,0,$*1.!%,35**EJ$<-34*K$9&'*H%3*G!993*L.,3*J(-2(--*M3F**

This argument twists the res judicata exception for exclusive federal jurisdiction into a 

requirement that plaintiffs either bring their initial claims to the federal forum or forfeit their 

federal counts.  Plaintiffs could have sought relief in federal court, but they did not.  Instead they 

brought their claims in a state court that lacked jurisdiction to entertain the FCA and Sherman 

Act claims.  Therefore, res judicata cannot apply. 
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2. Collateral Estoppel 

Defendants argue that collateral estoppel precludes re-litigation of the following issues 

because they were decided in the motion to dismiss the California case:  

(1) plaintiffs failed to establish a predicate wrong under the 

Communications Act because they failed to allege facts sufficient 

to show that the FCC has finally determined that Defendants 

wrongfully retained cancelled licenses; (2) alleging that certain 

!"#$%&$&' ()*$' +),-./)-"#)!!0' -$1/"%)-$2' )%2' 3$re subsequently 

"2$%-"4"$2'50'-($'677')&'#)%#$!!$28'"&'%.-'&,44"#"$%-'-.'$&-)5!"&(')'

predicate wrong under the Communications Act; and (3) the 

determination of whether there was a predicate wrong under the 

Communications Act is a question for the FCC, not a court of law. 

 

9:$4&;8'<1;'=,>>;'?.-;':"&/"&&'@A;B 

 

 7.!!)-$1)!'$&-.>>$!'>1.*"2$&'-()-'C.%#$')%'"&&,$'"&')#-,)!!0')%2'%$#$&&)1"!0'2$-$1/"%$2'50'

a court of competent jurisdiction, that determination is conclusive in subsequent suits based on a 

different c),&$'.4')#-".%'"%*.!*"%D')'>)1-0'-.'-($'>1".1'!"-"D)-".%;E''Howard Hess Dental Labs., 

!"#$%&$%'()*+,-%!").,/%!"#$, 602 F.3d 237, 247 (3d Cir. 2010) (quoting Montana v. United States, 

440 U.S. 147, 153 (1979)).  Application of collateral estoppel requires the satisfaction of four 

$!$/$%-&F'C9@B the identical issue was previously adjudicated; (2) the issue was actually litigated; 

(3) the previous determination was necessary to the decision; and (4) the party being precluded 

from relitigating the issue was ful!0'1$>1$&$%-$2'"%'-($'>1".1')#-".%;E''Id. at 247G48 (quoting 

Szehinskyj v. Attorney Gen. of the United States, 432 F.3d 253, 255 (3d Cir. 2005)).
2
 

 Here, the claim for collateral estoppel fails on the first element because the identical issue 

has not already been decided;''H($'7)!"4.1%")'#.,1-'2"&/"&&$2'-($'#)&$'5$#),&$'C-($'#!)"/&'&$-'

                                                 
2
 The parties cite the five-factor test articulated in California courts.  See Lucido v. Super. C t. of 

Mendocino Cnty., 795 P.2d 1223, 1225 (Cal. 1990), cert. denied, 500 U.S. 920 (1991).  Because 

the tests are substantively the same in all respects relevant here, the different articulations do not 

change the outcome. 
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forth in the [Second Amended Complaint] come within the express preemption clause of the 

!"#"$%&'()**+,-.%/-),0'1./'23!(145'%/'67'89:9(9'; <<=2.52<521594''2>%+$-"&&)'("$/9?'@x. J, at 

<?'695''AB"'.)+$/C0'#".-0-),'D%0'$"&%/-E"&F',%$$)D?'%,#'#"G",#%,/0')E"$0/%/"'-/0'#"H/B9''!)$'

"I%*H&"?'%&/B)+JB'/B"'.)+$/'G)+,#'/B%/'H&%-,/-GG0C'%&&"J%/-),'3/B%/'."$/%-,'&-.",0"0'B%E"'

K%+/)*%/-.%&&F'/"$*-,%/"#'%,#'D"$"'0+L0"M+",/&F'-#",/-G-"#'LF'/B"'!(('%0'.%,."&&"#C4'D%0'

insufficient to demonstrate that the FCC has made a final decision on the matter, the court 

addressed that claim only in the context of making certain that the FCC had not decided 

potentially preempted claims.  (See id. at 3, 4.)  Moreover, the court never said that the 

determination of a predicate wrong is strictly one for the FCC; rather, it simply observed that 

state courts are precluded from addressing such questions under 47 U.S.C. § 332(c)(3)(A).  (See 

id.) 

 The California court determined that state courts lack jurisdiction to hear certain claims 

under the FCA.  Because this Court is not a state court, that determination is irrelevant and does 

,)/'L%$'/B-0'()+$/C0'.),0-#"$%/-),')G'/B"'-00+"0'H$"0",/"#'-,'/B%/'H$-)$'&-/-J%/-),9 

B . Availability of Relief Under 47 U .S.C . § 401(b) 

Defendants argue that plaintiffs are not entitled to relief under 47 U.S.C. § 401(b) 

because that provision does not provide a private right of action in these circumstances.  Section 

401(b) provides that 

[i]f any person fails or neglects to obey any order of the 

Commission other than for the payment of money, while the same 

is in effect, . . . any party injured thereby . . . may apply to the 

appropriate district court of the United States for the enforcement 

of such order. If, after hearing, that court determines that the order 

was regularly made and duly served, and that the person is in 

disobedience of the same, the court shall enforce obedience to such 

order by a writ of injunction or other proper process, mandatory or 

otherwise, to restrain such person or the officers, agents, or 
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representatives of such person, from further disobedience of such 

order, or to enjoin upon it or them obedience to the same. 

 

!"#$%&$''()*+,-."#$%&*(//0(*&,*1#2/*the Court enter a%*,34/3*54$3/+&$%6*7/'/%4#%&(*8 . . to 

comply with the Cooperation Orders and 47 C.F.R. 80.385(b)(1), and specifically requiring 

Defendants to provide Plaintiffs the required information to enable Plaintiffs to calculate the 

protected contour of Defendants)*9$&/-:#(/4*;<=9*(&#&$,%(*#%4*&1>(*&1/*.,3&$,%(*,'*!"#$%&$''()*

same-+1#%%/"*?/,63#.1$+*"$+/%(/(*&1/@*-#@*>(/8A**B9/+,%4*;-8*C,-."8*DD 32E33.)  Defendants 

+,>%&/3*&1#&*%/$&1/3*&1/*5C,,./3#&$,%*F34/3(A*%,3*GH*C8I8J8*K LM8NLOBPQBRQ*+,%(&$&>&/*5,34/3(A*

within the meaning of the FCA. 

=1/*4/'$%$&$,%*,'*&1/*&/3-*5,34/3A*1#(*6/%/3#&/4*#*+$3+>$&*(."$&*#%4 the Third Circuit has 

yet to address the question.  In New England Telephone & Telegraph Co. v. Public U tilities 

Commission of Maine, 742 F.2d 1, 4 (1st Cir. 1984) (Breyer, J.), the First Circuit held that an 

ICC*4/+$($,%*&1#&*#3,(/*2$#*&1/*C,--$(($,%)(*3>"/-#0$%6*#>&1,3$&@*S#(*%,&*#%*5,34/3A*>%4/3*

section 401(b).  The court based its reasoning on several factors: first, the Administrative 

Procedure Act defines the S,34*5,34/3A*#(*$%+">4$%6*5'$%#"*4$(.,($&$,%(*8*8*8*$%*#*-#&&/3*,&1/3*&1#%*

3>"/-#0$%6TA*New Eng. Tel. & Tel. Co., 742 F.2d at 5 (quoting 5 U.S.C. § 551(6)); second, a 

P3,#4*4/'$%$&$,%*,'*&1/*&/3-*5,34/3A*S,>"4*&13/#&/%*&1/*.3$%+$."/*&1#&*/%',3+/-/%&*(1,>"d be left 

to the FCC, id.U*&1$34T*#*P3,#4*4/'$%$&$,%*S,>"4*5&13/#&/%VW*&1/*(,>%4*4/2/",.-/%&*,'*#*+,1/3/%&*

%#&$,%S$4/*+,-->%$+#&$,%(*.,"$+@TA*id.; fourth, given that review of an FCC decision is 

,P&#$%/4*&13,>61*&1/*+,>3&(*,'*#../#"(T*5&1/*;+&)(*(&#&>&,3@*review provisions can be read more 

'#$3"@*#%4*+,1/3/%&"@*$'*GMRBPQ*$(*+,%(&3>/4*%#33,S"@A*&,*"$-$&*&1/*#P$"$&@*,'*4$(&3$+&*+,>3&(*&,*

engage in interpretation of agency decisions, id. at 6; fifth, other provisions of the 

C,-->%$+#&$,%(*;+&*5>(/*&1/*S,34*X,34/3)*$%*#*S#@*&1#&*(//-(*&,*/%2$($,%*C,--$(($,%*
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!"#$%$&'%()"*+$)$',(%-"#$.$#(/#0$&'%(&.(%-"#$.$#(#/))$")%12(id. at 7; and sixth, a narrower view of 

03"(!".$'$0$&'(3"4-%(/5&$!(6$%%+"(%-4$00$',(/'!(-)&#"!+)/4(#&7-4"8$0912(id.  Accordingly, the court 

conclude!(03/0(03"(0")7(6&)!")2($'(%"#0$&'(:;<=>?()".")%(&'49(0&(6/!@+!$#/0&)92(&)!")%A((Id. at 9. 

At the other end, in Hawaiian Telephone Co. v. Public U tilities Commission of State of 

Hawaii, 827 F.2d 1264, 1271 (9th Cir. 1987), the Ninth Circuit explicitly rejected the First 

B$)#+$0C%($'0")-)"0/0$&'A((D-"#$.$#/4491(03"(E$'03(B$)#+$0(%/F('&()"/%&'(0&($7-&)0(!".$'$0$&'%(.)&7(

03"(G!7$'$%0)/0$5"(H)&#"!+)"(/#0($'0&(%"#0$&'(:;<=>?(/'!(!$!('&0(%3/)"(03"(I$)%0(B$)#+$0C%(#&'#")'(

03/0(03"(>)&/!")(!".$'$0$&'(&.(03"(F&)!(6&)!")2(F&+4!(3$'!")(03"(IBBC%("'.&)#"7"'0()&4"A((

Hawaiian Tel. Co., 824 F.2d at 1271J72.  The court ultimately reserved judgment on the issue of 

6F3"03")("5")9()+4"1(&)!")1(&)()",+4/0$&'(-)&7+4,/0"!(>9(03"(IBB($%(/'("'.&)#"/>4"(&)!")(+'!")(

§ :;<=>?12(3&4!$'g that the order immediately at issue met the necessary criteria because it 

6)"*+$)"K!L(-/)0$#+4/)(/#0$&'%(>"(0/M"'(>9(K!"."'!/'0L(/'!(-)$5/0"(#/))$")%(-)&5$!$',(%")5$#"(0&(

N/F/$$A2((Id. at 1272. 

In its only case confronting this issue, the Third Circuit c&'#4+!"!(03/0(6/'(/,"'#9(

)",+4/0$&'(%3&+4!(>"(#&'%$!")"!(/'(O&)!")C($.($0()"*+$)"%(/(!"."'!/'0(0&(0/M"(#&'#)"0"(/#0$&'%A2((

!"##$%&"'()*+),-$#./0")12((34%5)126.+, 74 F.3d 465, 468 (3d Cir. 1996).  The court 

recognized the circuit split but held that it did '&0('""!(0&(0/M"(%$!"%(>"#/+%"(03"(6&)!")2(/0($%%+"(

!$!('&0()"*+$)"(6/(-/)0$#+4/)(/#0$&'(0&(>"(0/M"'(>9(03"(!"."'!/'0A2((Id. at 468 & n.5. 

N")"1(-4/$'0$..%C(%"#0$&'(:;<=>?(#4/$7(%""M%(/'(&)!")()"*+$)$',(!"."'!/'0%(0&(!$%#4&%"(603"(

protected contour of [their] Site-P/%"!(GQRD(%0/0$&'%A2((R&(03/0("'!1(-4/$'0$..%(-&$'0(0&(03)""(

&)!")%A((R3"(.$)%0(&)!")($%(/()"%-&'%"(0&(QBSQC%()"*+"%0(.&)(#4/)$.$#/0$&'(&'(IBB()+4"%A((=D"#&'!(

Am. Compl., Ex. 1.)  The Commission granted the request in part and denied it in part.  With 

)",/)!(0&(&'"(-/)0(&.(03"()"*+"%0(.&)(#4/)$.$#/0$&'1(03"(B&77$%%$&'(3"4!(03/0(/(6,"&,)/-3$#(
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!"#$%&$$'&(#)-#*+%%$!("%,$-.$-$%#$(/-),$#,")%()0!"1+,")%&2(&*)3!4(0$(0+&$4()%(5+#,3+!()/$-+,"%1(

/+-+6$,$-&2(-+,*$-(,*+%(56+7"636(/$-6"&&"0!$()/$-+,"%1(/+-+6$,$-&82((9Id.)  In a footnote to this 

-$6+-:;(,*$(<)66"&&")%(#",$4(+(/-")-()-4$-("%(+%),*$-(#+&$(+%4(+44$4(,*+,(5=+>&(?$(%),$4("%(,*+,(

4$#"&")%;(?$($7/$#,("%#360$%,(@ABC(!"#$%&$$&(D,)(#))/$-+,$(?",*(1$)1-+/*"#(!"#$%&$&("%()-4$-(

to avoid and resolve interference issues.  This includes, at a minimum, providing upon request 

sufficient information to enable geographic licensees to calculate the site-0+&$4(&,+,")%'&(

protected contour.'2((9Id.) 

The second order +44-$&&$4(+%(+//!"#+,")%(,*+,(,)3#*$4()%(ECF'&(&",$-based AMTS 

license at the World Trade Center.  (Second Am. Compl., Ex. 2.)  The Commission noted that 

,*$(/$,",")%$-("%(,*+,(#+&$(5*+4(,)(6+:$(#$-,+"%(+&&36/,")%&(-$1+-4"%1(C,+,")%(GH@IJK'&(

technical parameters, given the destruction of the WTC on September JJ;(ILLJ82((9Id.)  In a 

.)),%),$(,)(,*+,(&,+,$6$%,;(,*$(<)66"&&")%(+1+"%(&,+,$4(,*+,(5@ABC(&",$-based incumbents are 

expected to cooperate with geographic licensees in order to avoid and resolve interference issues. 

. . .  This includes, at a minimum, providing upon request sufficient information to enable 

geographic licensees to calculate the site-0+&$4(&,+,")%'&(/-),$#,$4(#)%,)3-82((9Id.) 

The third order is a motion for reconsideration regarding the earlier co-channel 

interference decision.  The Commissio%(4$#!"%$4(,)(-$#)%&"4$-(",&(4$#"&")%(,)(5+0+%4)%(,*$(3&$(

of actual ERP for determining co-#*+%%$!("%,$-.$-$%#$(/-),$#,")%;2(+1+"%()0&$-M"%1(,*+,(5@ABC(

site-based licensees are expected to cooperate with geographic licensees in avoiding and 

resolving interference issues and that this obligation requires, at a minimum, that the site-based 

!"#$%&$$(D/-)M"4=$>(3/)%(-$N3$&,(&3.."#"$%,("%.)-6+,")%(,)($%+0!$(1$)1-+/*"#(!"#$%&$$&(,)(

calculate the site-0+&$4(&,+,")%'&(/-),$#,$4(#)%,)3-8'2((9C$#)%4(@68(<)6/!8;(O78(P.)   
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The !"#$%&'(()&'"%&)(*+)(&,-+*-&*+$*#+%./&)(0+'+%+"'&"0&%-(&%($1&2"$)($3&+/&*"$$(*%&

because the cited orders fall short under either definition.  In each of the three orders, the FCC 

discussed matters related to the interplay between Site-Based licenses and Geographic licenses, 

but the FCC never explicitly confronted the question of how much cooperation is necessary.  To 

be sure, each order offered interpretive guidance, but the orders never required defendants 

engage in any particular disclosure.  Rather, the FCC addressed the cooperation requirements in 

%($1/&"0&2(45(*%6%+"'/73&'"%&/5(*+0+*&16')6%(/&*65689(&"0&:#)+*+69&('0"$*(1('%;&&<+1+96$9=7&>?&

!;@;A;&B&CD;ECFG8HGIH&69/"&)"(/&'"%&2$(J#+$(KL&6&56$%+*#96$&6*%+"'&%"&8(&%6M('&8=&6&)(0(')6'%73&

Mallenbaum, 74 F.3d at 468, because it dictates only where a Geographic licensee may locate its 

stations, not what technical details the Site-Based licensees must disclose.  In the absence of an 

FCC order against defendants on this issue, the Court may not enter an injunction requiring 

)(0(')6'%/.&*"159+6'*(7&6')&596+'%+00/&-6N(&06+9()&%"&/%6%(&6&*96+1; 

C. Private Right of Action under 47 U .S.C § 201(b) 

Plaintiffs seek recovery for damages under 47 U.S.C. § 207, which provides that 

[a]ny person claiming to be damaged by any common carrier 

subject to the provisions of this chapter may either make complaint 

to the Commission as hereinafter provided for, or may bring suit 

for the recovery of the damages for which such common carrier 

may be liable under the provisions of this chapter, in any district 

court of the United States of competent jurisdiction; but such 

person shall not have the right to pursue both such remedies. 

 

With regard to liability for damages in general, a common carrier such as defendants, who 

2)"K(/L7&"$&*ause[s] or permit[s] to be done, any act, matter, or thing in this chapter prohibited or 

declared to be unlawful, or . . . omit[s] to do any act, matter, or thing in this chapter required to 

8(&)"'(73&+/&29+689(&%"&%-(&5($/"'&"$&5($/"'/&+':#$()&%-($(8=&0"$ the full amount of damages 

Case 2:11-cv-00993-KSH -PS   Document 30    Filed 12/22/11   Page 14 of 22 PageID: 1306



15 

 

!"!#$%&'()%&)*+&!',"'&*')+-)$&.)!"*/)0%+1$#%+&)+-)#/')23+0%!%+&!)+-)#/%!)*/$2#'345))67)8494:4)

§ 206. 

 In substance, plaintiffs claim that defendants violated 47 U.S.C. § 201(b), which states: 

;<11)*/$3='!>)23$*#%*'!>)*1$!!%-%*$#ions, and regulations for and in connection with [a common 

carrier] communication service, shall be just and reasonable, and any such charge, practice, 

*1$!!%-%*$#%+&>)+3)3'="1$#%+&)#/$#)%!)"&?"!#)+3)"&3'$!+&$@1')%!)('*1$3'()#+)@')"&1$A-"145))B/'3'-+3'>)

if ('-'&($&#!C)$11'='()*+&("*#)%!);"&?"!#)+3)"&3'$!+&$@1'>5)#/'&)%#)%!)"&1$A-"1)$&()21$%&#%--!)/$0')

stated a claim. 

 Notwithstanding the grant of jurisdiction in section 207, courts are constrained in what 

they may and may not find to be a violation.  Specif%*$11.>);#/')1$A!"%#)%!)23+2'3)%-)#/')D::)

*+"1()23+2'31.)/+1()#/$#)E#/')*/$11'&='()23$*#%*'F)%!)$&)G"&3'$!+&$@1')23$*#%*'C)(''H'()"&1$A-"1)

"&('3)I)JKLM@N45))Global Crossing Telecomms., Inc. v. Metrophones Telecomms., Inc., 550 U.S. 

45, 52O53 (2007).  Accordingly, as the Ninth Circuit stated in a case on which both parties rely, 

;EPF#)%!)A%#/%&)#/'):+HH%!!%+&C!)2"30%'A)#+)('#'3H%&')A/'#/'3)$)2$3#%*"1$3)23$*#%*')*+&!#%#"#'!)$)

0%+1$#%+&)-+3)A/%*/)#/'3')%!)$)23%0$#')3%=/#)#+)*+H2'&!$#%+&45))!"#$%&'"#$())*+%,#$(rp. v. Cal. 

Catalog & Tech., 594 F.3d 1149, 1158 (9th Cir. 2010).  If a party asks a court to find a violation 

+-)!'*#%+&)JKLM@N)%&)#/')$@!'&*')+-)$&)D::)('#'3H%&$#%+&)#/$#)#/')('-'&($&#C!)*+&("*#)='&'3$11.)

0%+1$#'!)#/$#)23+0%!%+&>)#/'&)%#)%!)$)3',"'!#);#/$#)#/')-'('3$1)*+"3#!)-%11)%&)#/')$&$1.#%*$1)=$2>5)$&()

!"*/)$)3',"'!#)*$&&+#)@')=3$&#'()@'*$"!')%#)A+"1();2"#)%&#'323'#$#%+&)+-)$)-%&'1.-tuned regulatory 

scheme squarely in the hands of private parties and some 700 federal district judges, instead of in 

th')/$&(!)+-)#/'):+HH%!!%+&45))Id. (quoting -.//%/#0"#12.3%4#$())*+%,#$(", 340 F.3d 1047, 

1053 (9th Cir. 2003) (quoting Conboy v. AT&T Corp., 241 F.3d 242, 253 (2d Cir. 2001))). 
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!"#$%&&"'(#)($#*+,)-#(.,(#)(#)$#,#/)"+,()"0#"1#$2*()"0#345678#("#9:,'2."%$2;#<=!S 

licenses, plaintiffs cite to FCC determinations that it is a violation of section 201(b) for a party to 

9:,'2."%$2;#("++#1'22#0%-72'$#:)(."%(#)>20()1)2>#$%7$*')72'$?##See, e.g., In re Toll F ree Serv. 

Access Codes, 12 FCC Rcd 11162 (1997); Patients Plus, Inc. v. Long Distance Telecomm. Serv., 

12 FCC Rcd 13258 (1997).  Although these determinations support the proposition that the FCC 

has found warehousing to be disfavored in one particular context, the determinations do not 

address the precise type of conduct at issue in this case, or even a sufficient number of similar 

types of conduct for the @"%'(#("#)012'#(.2#A@@B$#>)$(,$(2#1"'#:,'2."%$)0C#,$#,#C202',+#&',*()*2?##

The Court cannot risk disturbing the delicate regulatory framework that the Commission is 

tasked with maintaining.  Cf. Hoffman v. RashidD#EFF#A?#<&&BG#535D#53E#6E>#@)'?#34548#69HIJ(#)$#

:)(.)0#(.2#&%'/)2:#"1#(.2#A2>2',+#@"--%0)*,()"0$#@"--)$$)"0D#0"(#H&+,)0()11JD#K("#>2(2'-)02#

whether a particular practice constitutes a violation for which there is a private right to 

*"-&20$,()"0?B;#6L%"()0C#!"#$%&'"#$())*+%,#$(-.", 594 F.3d at 1158)).
3
 

A"'#(.2#1"'2C")0C#'2,$"0$D#&+,)0()11$B#*+,)-$#%0>2'#(.2#A2>2',+#@"--%0)*,()"0$#<*(#fail, 

and are dismissed. 

 

 

 

                                                 
3
 D2120>,0($#,$$2'(#(.,(#&+,)0()11$B#$2*()"0#34M#*+,)-#)$#()-2-barred under 47 U.S.C. § 415(b).  

Having found that plaintiffs failed to state a claim under section 207, the Court need not address 

this issue in depth.  The Third Circuit has spoken on the issueD#."+>)0C#(.,(#9:.20#,#>2120>,0(B$#

conduct is part of a continuing practice, an action is timely so long as the last act evidencing the 

*"0()0%)0C#&',*()*2#1,++$#:)(.)0#(.2#+)-)(,()"0$#&2')">?;##Brenner v. Local 514, United Bhd. of 
Carpenters & Joiners of Am.D#N3M#A?3>#53FED#53NO#6E>#@)'?#5NN58?##P2'2D#&+,)0()11$B#*+,)-#)$#(.,(#
(.2#>2120>,0($B#%0Q%$(#,0>#%0'2,$"0,7+2#&',*()*2#)$#(.2#*"0()0%)0C#>)$'2C,'>#"1#@"--)$$)"0#

regulations and orders, and the continued warehousing of AMTS licenses.  Because these are 

ongoing activities, the statute of limitations has not yet started to run. 
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D . Sherman A ct 

1. Preemption 

Defendants argue that the FCA established an elaborate framework under which the FCC 

regulates radio frequency allocation, and that the FCA therefore preempts Sherman Act claims 

because those claims may interfere with FCC radio frequency determinations.  Absent from 

!"#"$!%$&'()%*+,-ent, however, is any authority to suggest that a court should abstain from 

hearing a case within its jurisdiction merely because it touches on an area subject to sophisticated 

agency regulation.  !"#$%&'()&*$+&,-../.'$0#$12(34*$5.)6&*23$7338*9$:*;#, 660 F.3d 686, 691 (3d 

./*0)12334)5/$)67$&"8&)7#)9*/-%*:);,*/'!/6&/7$)!76&*/$"<)$7&/$+)&=%&)>?@A="$)B&=")-%&&"*)/')$7&)7$")

9"6,C/%*C:)@/&=/$)&=")%+"$6:(')%*"%)7#)"89"*&/'"<)D,&)/')7$")@=/6=)&=")67,*&')7*);,*:)%*")"E,%CC:)

well-suited to determine, the court must n7&)%D!/6%&")/&')*"'97$'/D/C/&:(F)5E,7&/$+)MCI 

Telecomms. Corp. v. Teleconcepts, Inc., 71 F.3d 1086, 1004 (3d Cir. 1995) (further citations 

omitted))). 

G7*")&7)&=")97/$&<)!"#"$!%$&'()%*+,-"$&)/+$7*"')HI)J0K0.0)L)3M1<)/$)@=/6=)%$),$67!/#/"!)

amendment states &=%&)>$7&=/$+)/$)&=/')N6&)7*)&=")%-"$!-"$&')-%!")D:)&=/')N6&)'=%CC)D")

67$'&*,"!)&7)-7!/#:<)/-9%/*<)7*)',9"*'"!")&=")%99C/6%D/C/&:)7#)%$:)7#)&=")%$&/&*,'&)C%@'0F))O,D0)P0)

No. 104-32H<)L)Q235D4534)53RRQ40))S=")%-"$!-"$&)#,*&="*)6C%*/#/"')&=%&)&=")&"*-)>%$&/&*,'&)C%@'F)

includes the Sherman Act.  Pub. L. No. 104-104, § 601(e)(4).  The legislative history of this 

amendment clarifies that when Congress enacted the Telecommunications Act of 1996, it sought 

&7)"$',*")&=%&)&=")T..)67,C!)$7&)>67$#"*)%$&/&*,'&)/--,$/&:F)&=*7,+=)&=")67,*'")7#)/&')

decisionmaking.  See S. Rep. No. 104-230, at 178U79 (1996) (Conf. Rep.).  Thus, Congress 

envisioned a system in which the FCC could consider antitrust matters when reaching decisions, 

but &=%&)&=")T..(')!"6/'/7$' would not preclude the operation of independent antitrust statutes.  

Case 2:11-cv-00993-KSH -PS   Document 30    Filed 12/22/11   Page 17 of 22 PageID: 1309



18 

 

See !"#$%&'()&**+,'-.(/'+0(10(234(566$+"-(&6()7#8$-(!0(9#$':&.(22;, 540 U.S. 398, 406 (2004) 

!"#$%&'()*"+*)'#*,&*"-*+'%&'()+.(/01'*-)2#.)&03$&1%)&00/'&*45)6*"1)-+7&'(-)8$+/-1)3.1-1.71-)

those claims tha*)-+*&-24)1-*+9$&-"1%)+'*&*./-*)-*+'%+.%-:)!8&*+*&#')+'%);/#*+*&#')0+.<-)#0&**1%==>))

?88#.%&'($45)*"1)@A?)%#1-)'#*)3.1103*)3$+&'*&22-B)C"1.0+')?8*)8$+&0> 

2. Standing 

To establish standing, plaintiffs must show that they suffered an antitrust injury, meaning 

a')&'D/.4)*"+*)&-)6*"1)*431)*"1)+'*&*./-*)$+,-),1.1)&'*1'%1%)*#)3.171'*)+'%)*"+*)2$#,-)2.#0)*"+*)

,"&8")0+<1-)%121'%+'*-B)+8*-)/'$+,2/$>))E"1)&'D/.4)-"#/$%).12$18*)*"1)+'*&-competitive effect 

either of the violation or of anti-competitive acts made possible 94)*"1)7&#$+*&#'>:))Eichorn v. 

AT&T Corp., 248 F.3d 131, 140 (3d Cir. 2001) (quoting Brunswick Corp. v. Pueblo Bowl-O-

Mat, Inc.5)FGH)I>C>)FJJ5)FKH)!LHJJ==>))E"&-)&'D/.4)0/-*)6.12$18*MN)+')+8*&7&*4B-)+'*&-competitive 

12218*)#')*"1)8#031*&*&71)0+.<1*5:)+'%)6an individual plaintiff personally aggrieved by an alleged 

anti-competitive agreement has not suffered an antitrust injury unless the activity has a wider 

impact on the competitive market.  Id. (citations omitted). 

 Defendants suggest that plaintiffs are complaining about injury to their status as 

8#031*&*#.-).+*"1.)*"+')+')&'D/.4)-/221.1%)94)*"1)#71.+$$)8#031*&*&71)0+.<1*>))O/*)3$+&'*&22-B)

8#03$+&'*)3$1+%-)+)9.#+%1.)&'D/.4)*"+')*"+*>))?2*1.).18#/'*&'()%121'%+'*-B)8#/.-1)#2)8#'%/8*5)*"1)

complaint states tha*)6M*N"1-1)+8*-)3.#%/81%)+'*&-competitive effects within the relevant 

geographic market for AMTS, are manifestly anticompetitive and constitute a per se violation of 

*"1)C"1.0+')?8*>:))!C18#'%)?0>)A#03$>)P)QQ>=))E"1)8#03$+&'*)2/.*"1.)+$$1(1-)*"+*)*"1)8#'%/ct 

6"+%)+),&%1.)&03+8*)#')*"1).1$17+'*)?REC)0+.<1*>:))!Id. ¶ 69.)  These statements are not mere 

6$+91$-)+'%)8#'8$/-&#'-5:)'#.)+.1)*"14)6+)2#.0/$+&8).18&*+*&#')#2)*"1)1$101'*-)#2)*"1)8+/-1:)#.)

6S'+<1%)+--1.*&#'M-NB)%17#&%)#2)S2/.*"1.)2+8*/+$)1'"+'8101'*>B:  Iqbal, 129 S. Ct. at 1949 
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(quoting Twombly, 550 U.S. at 555, 557).  Rather, they are the logical and plausible inferences to 

!"#$%&'(#)%*+#,-&.(/.))01#)&2/3&-#&--"4&/.*(05##6-&.(/.))0#&--"4"#/7&/#$")"($&(/0#7&8"#%")30"$#/*#

provide necessary information about the contours of their Site-Based stations (Second Am. 

Compl. ¶ 25), that they have done so to avoid the loss of their licenses (id. ¶ 30), and that their 

3-/.+&/"#4*&-#.0#/*#9'&%"7*30":#/7"#-.2"(0"0#/*#+&;"#/7"#(".47!*%.(4#<"*4%&,7.2#-.2"(0"0#9-"00#

economically viable to competitors in upcoming auctions, so that [defendants] as the 

=>(23+!"(/1#?/&/.*(#-.2"(0""0#2*3-$#0322""$#.(#/7"#&32/.*(0#'./7#-"00#competition and at lower 

prices:#@id. ¶¶ 31A33).  These allegations, accepted as true, present not only allegations that 

,-&.(/.))0#/7"+0"-8"0#7&8"#03))"%"$#7&%+B#!3/#&-0*#/7&/#$")"($&(/01#2*($32/#&))"2/0#/7"#*8"%&--#

competitive market for AMTS frequencies.  Accordingly, plaintiffs have established antitrust 

standing. 

3. Sherman A ct Section 1 C laim 

A claim under section one of the Sherman Act, 15 U.S.C. § 1, consists of four elements: 

9@CD#2*(2"%/"$#&2/.*(#!E#/7"#$")"($&(/0F#@GD#/7&/#,%*$32"$#&(/.-competitive effects within the 

relevant product and geographic markets; (3) that the concerted action[ was] illegal; and (4) . . . 

H,-&.(/.))I#'&0#.(J3%"$#&0#&#,%*K.+&/"#%"03-/#*)#/7"#2*(2"%/"$#&2/.*(5:##Howard Hess Dental 

Labs., Inc., 602 F.3d at 253 (quoting Gordon v. Lewistown Hosp., 423 F.3d 184, 207 (3d Cir. 

2005)).  Defendant alleges that the complaint fails to satisfy the first element because it does not 

&--"4"#/7&/#$")"($&(/0#92*(0,.%"$#*%#&4%""$#/*#&2/#.(#2*(2"%/#'./7#&(E#*/7"%#,&%/EB#-"/#&-*("#/7"#

*/7"%#$")"($&(/05:##@L")051#M%5#?3,,5#N*/5#L.0+.00#OP5D##See also Twombly, 127 S. Ct. at 1961 (in 

antitrust case, .(03)).2."(/#/*#&--"4"#9,&%&--"-#2*($32/#3()&8*%&!-"#/*#2*+,"/./.*(:#'./7*3/#90*+"#

)&2/3&-#2*(/"K/#0344"0/.(4#&4%""+"(/B#&0#$.0/.(2/#)%*+#.$"(/.2&-B#.($","($"(/#&2/.*(:D5## 
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The facts here, however, are distinguishable from the facts in Twombly.  Here, plaintiff 

!"#$#%"%&'$#())*+*&,%$)"+%#$%-$."//-012$%!&$+-(3%$%-$'3"0$%!&$3&"#-,"4/&$*,)&3&,+&$%!"%5$'&)&,'",%#$

had the requisite intent to act in concert.  Iqbal, 129 S. Ct. at 1949 (citing Twombly, 127 S. Ct. at 

556).  First, plaintiff alleges specific reason#$)-3$%!&$'&)&,'",%#6$'&+*#*-,#$%-$"+%$*,$+-,+&3%7$#(+!$

as that the defendants made a spectrum-splitting arrangement to allow each to share in the 

benefits of the AMTS licenses.  (See Second Am. Compl. ¶ 36.)  Moreover, Havens learned 

through communications with PSI that PSI and Mobex were cooperating and had an intertwined 

financial stake in the AMTS spectrums at issue.  (Id. ¶ 38.)  Cooperation could also be seen in 

other areas, such as Mobex and PSI locating stations at the same sites in order to reduce costs.  

(Id. ¶ 39.)  This cooperation extended beyond physical interactions, as Mobex and PSI jointly 

petitioned the FCC on certain matters regarding the licenses.  (Id. ¶ 41.) 

The complaint alleges a history of cooperation and interactions between the companies 

-,$%!&$8&39$/*+&,#&#$"%$*##(&$*,$%!*#$+"#&:$$;!*#$<"=&#$>/"(#*4/&$>/"*,%*))#6$"//&?"%*-,$-)$+-,+&3%&'$

action, and plaintiffs have therefore stated a claim on which relief can be granted. 

4. Sherman A ct Section 2 C laim 

Under 15 U.S.C. § 2, it is unlawfu/$%-$.<-,->-/*@&7$-3$"%%&<>%$%-$<-,->-/*@&7$-3$

combine or conspire with any other person or persons, to monopolize any part of the trade or 

+-<<&3+&$"<-,?$%!&$#&8&3"/$A%"%&#7$-3$0*%!$)-3&*?,$,"%*-,#:5$$B/"*,%*))#$"//&?*,?$"$+-,#>*3"+9$%-$

monopolize must de<-,#%3"%&$)-(3$&/&<&,%#C$.DEF$",$"?3&&<&,%$%-$<-,->-/*@&G$DHF$",$-8&3%$"+%$

in furtherance of the conspiracy; (3) a specific intent to monopolize; and (4) a causal connection 

4&%0&&,$%!&$+-,#>*3"+9$",'$%!&$*,I(39$"//&?&':5$$Howard Hess Dental Labs., 602 F.3d at 253.  

;-$>/&"'$<-,->-/*@"%*-,7$."$>/"*,%*))$<(#%$"//&?&C$JDEF$%!&$>-##&##*-,$-)$<-,->-/9$>-0&3$*,$%!&$

relevant market and (2) the willful acquisition or maintenance of that power as distinguished 
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from growth or development as a consequence of a superior product, business acumen, or 

!"#$%&"'()*(''"+,-$./0**Crossroads Cogeneration Corp. v. Orange & Rockland Cntys. U til., Inc., 

153 F.3d 129, 141 (3d Cir. 1998) (quoting Schuylkill Energy Res. v. Pa. Power & Light Co., 113 

F.3d 405, 412113 (3d Cir), cert. denied, 522 U.S. 977 (1997)).  Similarly, to claim attempted 

2%-%3%)"4($"%-5*6(*3)("-$"77*28#$*()),9,*:;<=*$!($*$!,*+,7,-+(-$*!(#*,-9(9,+*"-*3&,+($%&>*%&*

anticompetitive conduct with (2) a specific intent to monopolize and (3) a dangerous probability 

of achieving monopoly power./0**Id. (quoting Schuykill Energy Res., 113 F.3d at 413). 

Plaintiffs/ '%23)("-$*#3,'"7"'())>*'"$,#*$!,*6,##,-$"()*7('")"$",#*+%'$&"-,50*?!"'!*&,@8"&,#*

+,2%-#$&($"-9A*6;<=*'%-$&%)*%7*$!,*,##,-$"()*7('")"$>*B>*(*2%-%3%)"#$C*;D=*$!,*'%23,$"$%&/#*

inability practically or reasonably to duplicate the essential facility; (3) denial of the use of the 

7('")"$>*$%*(*'%23,$"$%&C*(-+*;E=*$!,*7,(#"B")"$>*%7*3&%F"+"-9*$!,*7('")"$>.0**Ideal Dairy Farms, Inc. 

v. John Labatt, Ltd., 90 F.3d 737, 748 (3d Cir. 1996) (quoting Del. Health Care, Inc. v. MCD 

Holding Co., 893 F. Supp. 1279 (D. Del. 1995)). 

G,&,5*,F,-*(##82"-9*$!($*$!,*'%-$%8&*"-7%&2($"%-*"#*(-*6,##,-$"()*7('")"$>50*3)("-$"77#/*

claim falls short because the complaint does not set forth a case that defendants are monopolists, 

have established a monopoly, or are attempting to establish a monopoly.  Indeed, a claim of 

($$,23$,+*2%-%3%)"4($"%-*"#*)(&9,)>*"-'%-#"#$,-$*?"$!*$!,*%F,&())*$!,%&>*%7*3)("-$"77#/*'(#,.**H!,*

complaint does not allege that defendants were warehousing AMTS spectrum in order to 

generate a monopoly.  Instead, $!,*'%23)("-$*#$($,#*$!($*+,7,-+(-$#/*9%()*"- warehousing the 

Site-Based licenses was to make the remaining licenses less attractive to competitors, or to create 

an opportunity to reap a profit by selling or leasing their licenses to the adjacent Geographic 

licensees.**;I,'%-+*J2.*K%23).*L*MM.=**;N%$(B)>5*"7*$!"#*?,&,*+,7,-+(-$/#*3)(-5*"$*(33(&,-$)>*

failed, as plaintiffs won the auctions for the Geographic licenses and now own them across most 
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of the country.)  Although this practice, if true, may serve to give defendants an edge in the 

market, it does not lay any meaningful groundwork for the establishment of a monopoly, 

especially because plaintiffs own most of the Geographic licenses for New Jersey and would 

therefore appear to have a comparable bargaining position to that of defendants.  Additionally, 

the FCC tightly regulates the distribution of the pertinent licenses and could be made aware of 

any potential abuses.  C f. Ve!"#$%&'$(()*%+,&-%).!"#$%"&'('")*"$+,"-./01"2)3*45"42"6)5*7389)5"

importance is the existence of a regulatory structure designed to deter and remedy 

)0*734:61*7*7;1"<)5:'=>'""?3345@70A9B!"69)70*722C"<);1"2)791@"*4"C1*"245*<")"39)7:"80@15"C13*740"

two of the Sherman Act. 

E . Administrative Exhaustion and the Primary Jurisdiction Doctrine 

Defendants last argue that the Court should dismiss the complaint because plaintiffs have 

not exhausted their administrative remedies and because the primary jurisdiction doctrine 

suggests that the matter should be heard by the FCC.  Because the Court has determined that 

plaintiffs failed to state a claim under the FCA, and because the FCC does not have jurisdiction 

over claims under the Sherman Act, 15 U.S.C. § 15(a), the Court need not address that argument. 

V . Conclusion 

 D45"*<1"2451A470A"51)C40C!"*<1":4*740"*4"@7C:7CC"7C"A5)0*1@")C"*4"69)70*722CE"39)7:C"80@15"

the FCA and section 2 of the Sherman Act, and the motion is @1071@")C"*4"69)70*722CE"39)7:"80@1r 

section 1 of the Sherman Act. 

 

       /s/ Katharine S. Hayden 

 December 22, 2011     Katharine S. Hayden, U.S.D.J. 
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